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25X1A1‘ kefepenve i3 nade Lo the pemorundun

duted 9 February
1948, comeerning the possible appllesticen of the Dwal Cozmpens -
tion statutes in connection with the proposed appolintment of
said memor-ndum was referrsd to this office by
under s memorandum of 18 Februsry 1945,

2. It is our underst zding that now holds

a part-time asppolatment as u P8 In the Lepartment of labor with

s salary on the basls of {5600 per snnwr, The propossd
time appointment with (. 13 classified gs a =7 gL & 2
rate of {60500 per snnusm, his information on
eppointmenl at the .epartment of lebor aad proposcd sppolliticit
wﬁth.e&ﬁ wus furaished the umndersigned im 2 telephone converss-
tion with krs, %, ¥. Stonesifer of Civilian Personmnsl Branch on
&2 ¥ebrusry 1948,/ The cusestion relsed is the lsgallty of auch
sn appointzent for | by this .genoy.

HErt -

¥, The prineipsl provislichns of the _usl Compensation
statutes are set out in Title S of U, 3. €., us follows:

sec. 58, "Jouble salaries, Unless &Ehwrﬁv |
ﬁpiglrléally spthorized by law, ho mﬁagy appro=- .
pristed by any act shall be available for pgyﬁgia
to uny person recelving more than one salary The
the combined amount of said sslaries excedds :

gum of 52000 per amnum,” (key 10, 1%1&,.e.léﬁ,
see, &, 39 stat, 120; <ug. 28, 191&*,*'*1§’$ i@ﬂ
Stat. 688,) (Hstionul officers &nﬁraalia @ Rt

of the armod serviges are speoifically exesmp :

in su6. 59; certain employees of the Li@wﬁ;; g core
Congrsss are excepted by o8¢, &G} fmachgf adk cer
tain employeus of the vistriet of Columbis are sx
cepted by Jes, 81}
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see, 82, "Boldlag otber lucrative office,

Ho person wbo holds an office the ealary or
apbual compeRssticn sttacheld to whiech amounts

t¢ the sum of two thousend Tive hundred dgllars
shall be sppolinted ¢ or hold any cther offlce
t¢ which ecompensaticn 1o sttached unless speg-
fally sutborised iharete by lawi but this shall
a0t spply to retirsd officers of the ‘rmy or Moy
whepaver they =me) bs elected to publie offlce of
whogever the Frefident mhall sppolint them to
offies by snd with the adviee 2pd consent of the
senate, Betired eamllsted men of the .rmy, Ravy,
sarise Corps, »r Coast Gusrd retired for s»y
cause, sad ret ired offlicers of > “may, Havy,
Kexise Corge, or Coast 8»+7i who have been re-
tired for ;ainrQ*: received in battle or for
injuris= 5y incapsocity incurred in lines of duty
Thsll not, within the meaning of this seoetion,
be gonstrued to hold or o have held an office
during such retiremsnt.,” {(July 31, 1884, ¢.1%,
dec, £, 26 Ltat. 20B; May 31, 1924, ec.21d, 43
Stat. 24B,)

80, T0. “Zxtrs sllewances, Ho officer in sny
bresch of the pudblle servies, or aay other per-
son whoze salary, pay, or empluments are fized
by law or regulaticns, shall recsive any addi-
ticnal pay, exirs sllowanes, of sompensation

in any fors whatever, for ihe disbursenent of
public zonsy, or for any cther service or duty
wshatever, sss tho seme 1z subhorlzed by law,
and the appropristicn therefor explicitly stutes
that it 13 for such sdditional pay, extra allow-
anse, or compensation.” (R.s, osc, 17635,

4 The rule as Lw employment under different Covernment dejarti-
ments of the sume person in two iartbtiﬁﬁ positicns 15 stated in 11
tompe Gon, 200, 19 Nevember, 1931, as follows: The employment on
differant days of the same porsch in teo psrte-time positions under
differeat Goverament Jepartmonts with on sggregate compenssticn in
the twe positions not lo eiesss of Ve rate of ;2000 per sunum, ls
net in eoatpavention of & U,..0, 56,

5, Ism 12 ﬁami; Gen. 76, 1t was held, first, that for purpodes
of :gglg%:t the, prineiples previously set forih s tno interpretation
of ¢ el Compensation 3tatutes, adminmletrative furloughs without
weres £0 o gonnldorsd the same a8 lesves of absance without pay.
t was thes Beld that in view of the terms of -swetions 62 and 7¢ of
Tivie B, U, 3. ¢., 8 clvilian omployee of the Sovermment holdlng a
asision the salsry attsched to which umounts to 2500 per apnwm or
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more may fot be employed in any oiher positicn under Lhe Gevermssni
with componsation atteobing durlng the pericd of admimistrative fur-
1@ﬁahﬁwi¢ L pay. Surther, it was beld tist in view of the terms of
b V. 5, ﬁ;h§&r & ¢lvillen employee whose cempensatlon 15 abt & rote
1@3; then 2800 por cnaus msy mot be vmploped in a positicn under
agothnr depariment or office of the Uovermment during the pericd of
administrative furlough wit:out P8y, il the coubined rate of coupenss-
tion under the two positons 1s in excess of vo000 per wnbum.

6, Under the fuots pressated in the subleot auae 4 garegat
salaries are at & rate in excess of 5200C perjanaaa Bl tgg igﬁigéita
will be held, eaeh of which bas aiteched o 4% & salury or snguel
:ggfggnat:ﬁa in excess of [8500. Thersfore, it must be coacluded that

- abssnoce of aBthority grentsd in other Jaws, the propossd appoint-
wehL a:ﬁﬁ . | 3 & part-iime employee of this .gensy ia &
slassifiod jesillion «ith a mlary at the rate of 6700 per snpuR, shile
iﬁiﬁiﬁgﬁg h:t;:égnﬁ;gygéggmﬁnt in the zﬁ?axtigns of lLabor with «

2! | Fate ol r sopum, i3 bited uader Jeeticns
88 and 82 of Titls 5, Va o, Le v 18 PTORIDIted undsr Jeetions

25X1A 7+ In Paragraph 3 of zamorapdum, there is suggested

25X1A

the appoiatment of &3 an eipert or conaultant ob & fee or
per éfﬁn buslis for ¢ aotually empioyed., In 16 Gas?. ﬁﬁg, vng

2 laroh 1938, 1% was held thet 5 U, 3. C. 3€ 4088 not & to part-
time or intermittemt omployees perfor:ing ssrvices for dif wxﬂai
Covernment ageneles on different days if peyment is on a per dlom or
foe bssis for time sotuzlly smployed., It was further stated i thst
opinion that If aithsr or both of the umployaolis slfe ub a pereanaus
_bass, the tual Compensation Jtutute (5 U.3.C. 58) is applicable.

However, in 18 ‘omp, Oen, 909, it was 2iated that 13 Qﬁﬁg‘ Sep. 7Ll
“§3 not to be FEEErded «» Boliing thmt Whe ozl 06 of 1918 (5 Ueseve

8} precludes s perion employed In a parte-iizme position on an esavsl

besle from mMosiving compensation fised by comiract or sgresment on

a foe basis under a separate apd distinct omployment.,” This decision

then held that the payment of on indefinite and undetermined sus per

annun mede up of oharges for separate services depepndent entirely

ﬂfoa @aﬁtlﬁfiﬁgiea‘aayaa& the coatrel of the Govermment ond the -
\oyes, ordisarily dsse:-ibed s5 foca, is mot salary within & U,.3.C,.

5 » 1% wss further hald that = physlelap acting s2 s« consultant co

foe basls 18 not aggaiatannt to "an office to which compensation is

atsached® within the meaning of 5 U,0.0. 88,

8, The declisions cocsistently hold that compensstion computsd
of & time basis 1o “salary” es used in 5 U,.5,6., $& whether the measurs
of $ime is » year, menih, day, or hour, Jee 1B G«mg. den, 788, &
April 1936, IE wed held in this declalon thet in fixlng the psr spnum
vate of a Bolilif?, puld §5 a dsy whes worklag, the maximum auwmber of
days in ﬁh:ﬂiaar on whioh it was posaible to work (365 In this cose)
should b aultiplied by the d4ally rste. The rate psr snaum thus
resehdd and not the actusl ount recelved 1s to be copsldsred with
the seluary of 600 per amnum received by this person as a librarian
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for the purposes of 5 U.i.C. BB, In 19 Comp, Cen, 986, 4 Wareh 1040,
it was held that “Sa, " a3 used in 5 U.s.C. 58 iseludes par diem
sompemsation either fof full-time service or for intermittent service,
put does not include compensstion pald ob & fee basis heving bo rela-
sion to the tims served, Regarding B U.5.Ceo 83, it was held in 83
Comp. Gen., 275 that employment &2 & consultant o & ¥A: basls,
whotter compensation 1s fized ob & fee busis or a per dlem buais ls
spt appointment te an "gffige to which compensatica is atieched.”
This esge slse reiterated the primciple that b UeB.Co 70 dovs 0ot
prohibit the holding of twe ofPlces under the Government, the sulary
of cuch of »hich is fixed by law, who¥a the two services are not in-
cemmpatible with eseh other. mited Stetes V. seunders, 180 U.d. 128,

~ §. Therefors, it =a§\ba coneluded that the follewing situstlon
will ot constituts ~ viclation of the iuel Compensebion Statutas,
6 s#i“ﬂ# 53’ @, ?ﬁt

Where a psrson is cmployed by one Sovernnent depari-
ment in s part-time position oo an sonual bvasie and
then is appointed by another Govormment department

a8 8 consultant oa a fee dsais, with such fees having
po reletien to the time served, but made up of charges
for separste services whioh are indefinmte and undeter-
mined sald dependeat satirely upen contingsacies beyond
the comtrol of the Oovegrmment anc the sumployes, aad
even though the aggregate salary or anpual compemsatich
of both positions 1s in exeeas of #2000 or the salsry
OF ansus. sswggasatzan im esch of the positions is in
exeens of 52500, '

16, The guestion of the use of 002 funds in the subject caze
should be considered. L0 funds may be eipsnded, sceerding to the
suthorization granted by Congreas to OuG ip the #Hattomul “ear spenoy
sppropristion iot, 1945 "witbout regard te the provislons of luw
sad regulations relsting to the expeaditure of Uoverament funds of
he embloyment of persons 1a the GOy seryiees.®

11. Thers is an uapublished deciclon of the Comptroller Gonersl,
B-9313, 30 .pril 1940, which dexls with the ilanguage of Section H{b)}
of the Psir Labor itendards .o% of 1986 (B2 stat. 1060) providing
that, “An inaustry cormittee shell ba appointed by the ~dministreton
without regurd to any other provisions of law regardiag the appoiat-
ment apd sompensatlon of tEsloyess of the United States,” 1V was
neld that this ssetion prevented application of the .ual Compensation
Statutes., It was concluded that Congress naé mo intention that the
language used in lJsotlon &(h) above should be understood or econstrusd
in & aarrow and restricted sonse and se not includimg the .iqal Comp~
essation sct iavelved, (5 U.i.C. 58}, O¢her stctutes, loss brosd 1n
their terms, wepe disoussed, such as Jection $01{c; of the .ot of
26 June 12%&, 49 3ta%. 1984, providing for appointments without rogard
vo Civil dervice lawa, slso diseussed was the ot of 22 Jubuary
ggsa 4% stat, 1098, and seotion 4{z) of the ~et of 1 september 1937,

3 ,

4 . o has used broad snd inclusive lapzuag
‘0'5'« %beveﬁ%ﬁe?éﬁa%‘gﬁgﬁwmg:CIA-RDPgS?-aO0384ROOO;00060§17-5 ganes
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instend of @ﬁgl@{iﬁg rectrictad language, there would ssem to b2 nc
intention thet the languege used should bLe uhiderstood or comatrued in
& narrow and limlted sease, ‘

14, The opimlon B-91l13, suprs, 1s citea in 1§ Comp. Gen. 926 (1940}

favolving seeticn 1 of the Natlonal Houslng .et of 1934, providiag
that “the s<minlstrator mEY..........8ppolnt suok othsr officers and
smployees agz he mey flind necessary, BRA MAYseneerssoFix thelr compenaaw
tion, without regard to the provisions of oller laws, applisable to

he-BHployment or ey%@mtzmwxmﬁﬁm nloyees. of .the-United
Stabes,” TR ¥icy 6F this provision, it wag held that payweatls, other-
=8 in viclation of the .usl Compensatlion LStatutes, were “act @0
clearly illegul,” s to prevent the approvael therecl.

e e

13, ‘thersfore, in view of the oplnions in peragraphs 11 apd 13,
and the laagusges in the ippropriation et for this ~sency, the ccacliu-
sion seems justified that such lenguage is sufficlently broad to per-
mit the employment of persons without regard to the imal Uompensation
Statutes and compensats them from .00 funds, If, u28 a matber of
poliey, such zn expeaditure of ,002 funds is desmed by the eppropriste
authcri%iaa as necessary in the prop.r fulfillment of this .genmey's

program, there is no legal objection to suoh a uss thereof,
25X1A
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